INTRODUCTION
International trade is important for economic development across the world including in Africa. Even the General Assembly of the United Nations has recognised that international trade is "the primary instrument for economic development." 1 This is true for Africa which continues to struggle to shake off the bonds of poverty. In an effort to maximise participation in international trade, African countries have entered into various bilateral and multilateral trading agreements and arrangements with each other and with the rest of the world. This has culminated in various regional free trade areas and customs unions arrangements. These initiatives aim to promote the movement of goods, services, capital and people within the continent. However, to promote international trade, it is not adequate for them to merely focus on export promotion initiatives; "there is also a need to tackle impediments to trade, which includes the problem of diversity of laws." 2 The continent's colonial legacy which introduced arbitrary borders and foreign legal traditions has made the issue of harmonisation of laws even more imperative. 3 The emergence of various legal harmonisation initiatives at regional level is testimony to the need for legal harmonisation within the African context. However, despite apparent legal diversity in SADC, there is not much tangible progress towards the harmonisation of laws. This raises the question whether this is due to lack of political will or whether there is scope for such harmonisation under the SADC Treaty. This article analyses the Southern African Development Community (SADC) objectives focussing particularly on whether legal harmonisation is achievable under the current SADC Treaty framework. It considers the question whether the current SADC Treaty creates an adequate framework for effective legal harmonisation using regionally adopted community laws. It proposes the amendment of the SADC Treaty to make legal harmonisation one of SADC's objectives in line with similar initiatives on the African continent.
LEGAL HARMONISATION IN THE AFRICAN CONTEXT
The pressures of globalisation and the need for the harmonisation of laws are as prevalent in Africa as in the developed world. 4 As far back as 1963, the Charter of the Organisation of African Unity obliged Member States "to co-ordinate and harmonise their general policies" in a number of fields, including economic co-operation. 5 This focus on economic integration was entrenched with the signing and resultant ratification of the Abuja Treaty Establishing the African Economic Community in 1994 (Abuja Treaty). 6 A successor to the Organisation of African Unity (OAU), the African Union (AU) was formally launched at the Durban Summit in 2002. 7 The AU is Africa's premier institution and principal organisation for the promotion of accelerated socioeconomic integration of the continent. Among the objectives of the AU is the coordination and harmonisation of the policies of existing and future Regional Economic Communities (RECs). 8 However, despite an emphasis on closer integration, no specific reference is made to legal harmonisation or the role of law in the integration process. 9 The need for legal harmonisation can at best be deduced from the aspirations of the AU. The AU is not in itself an organisation for the harmonisation of laws; however, it is the epicentre of regional integration and the organisation from which the legitimacy of integration in African RECs also stems. The African RECs are seen as building blocks towards continental integration. The Abuja Treaty's paragraphs 1 and 3 of Article 88, hence, provide for the protocol on relations between the African Economic Community and RECs for the co-ordination, harmonisation and integration of these RECs under the African Economic Community. 10 Apart from the Organisation for the Harmonisation of Business Laws in Africa (OHADA), a regional organisation for the harmonisation of laws; other RECs in Africa have also embarked on legal harmonisation. More important, for this discussion are, among others, the East African Community (EAC) and the Common Market for East and Southern Africa (COMESA), which have an intricate relationship with SADC. The approach these regional communities have adopted towards legal harmonisation has significantly exposed the shortcomings of the SADC Treaty on this subject.
The EAC was established in 1967, later dissolved in 1977, and only resurfaced in 2000. It is an organisation of five States in the eastern part of Africa, comprising Tanzania, Uganda, Rwanda, Burundi and Kenya. Its headquarters is in Arusha, Tanzania. According to the EAC Treaty, the objectives of the EAC are to develop policies and programmes aimed at widening and deepening co-operation and integration amongst its Member States. To that effect, the Member States agreed to co-operate in many areas, the African economic community: a plea for greater attention" (2006) including legal matters. This new vision of the re-invented EAC is a reflection of the inspiration provided by the OHADA. 11 The aim of the EAC is to have regional commercial laws, particularly in those areas that fall within the ambit of the EAC Treaty. 12 The EAC enacted laws are automatically integrated into its Member States' domestic laws and "take precedence over the similar national laws in related matters." 13 At regional level, the EAC is currently working on legislation on intellectual property law, contract law, public private partnership law, the law on the recognition of foreign commercial law, and the law related to enforcement measures and procedures for debt recovery. These uniform laws will become automatically binding once they are adopted by the East African Legislative Assembly. The EAC Court of Justice created under the Treaty has jurisdiction in all matters relating to the application and interpretation of the EAC Treaty. The Court also plays an advisory and counselling role to Member States on issues relating to the EAC Treaty laws, rules and procedures. 14 The COMESA Treaty was signed on 5 November 1993 in Kampala, Uganda, and ratified in December 1994. The main goal of COMESA is to fully integrate the EAC and SADC into an economic union through trade and investment. 15 Under the COMESA Treaty, the objective is to deepen and broaden the integration process among Member States through the adoption of more comprehensive measures. These measures include the harmonisation and approximation of laws of the Member States "to the extent required for the proper functioning of the common market." 16 The harmonisation of laws is therefore an explicit goal of the COMESA. The area of harmonisation is broad and focuses on investment rules, regulations and practice. The COMESA created its own Court of Justice with an advisory and interpretive role on all issues relating to the Treaty and its provisions whilst also serving as a dispute settlement mechanism. 17 SADC was formed to deepen economic integration for the attainment of economic growth and development in order to alleviate poverty. 19 The overall aspirations of these regional communities are not different yet the provision for legal harmonisation under the SADC Treaty is glaringly missing, as will be shown below. The EAC and COMESA together with SADC have formed a tripartite relationship for the coordination and co-operation of the three RECs. 20 This was necessitated mainly by overlapping memberships of the three communities. 21 The EAC and SADC have a strong relationship with COMESA in that most of the members of these two regional groupings are members of COMESA. The composite interrelationship between SADC, the EAC and COMESA reiterates the need for the harmonisation of trade laws as a necessary process for fostering and sustaining regional integration and economic development on the African continent. 23 Three countries, the Democratic Republic of Congo (DRC), South Africa and Tanzania account for almost two-thirds of the total population, while the six smallest members (Seychelles, Swaziland, Mauritius, Botswana, Namibia and Lesotho) comprise only about 3 per cent of the total population. 24 The major reason for integration is therefore the belief that there is strength in numbers and in unity, and that this strength can speed up the pace of development as well as enhance security. 25 On the economic front, SADC struggles to shake off the bonds of poverty and underdevelopment. The Gross Domestic Product (GDP) of the entire SADC region was USD 575 billion in 2010. To this GDP, services contribute 51 per cent, industry 32 per cent, and agriculture 17 per cent. 26 However, of the total GDP, South Africa has the dominant economy, accounting for about three-quarters of the SADC's GDP. 27 Agriculture is the back-bone of the SADC regional economy in that about 70 per cent of the SADC population depends on agriculture for food, income and employment. 28 SADC countries are rich in natural resources and minerals, which include precious and base metals, industrial minerals and precious stones. 29 It is imperative for SADC to transform its natural resources and economic potential into reality. To achieve this, conditions conducive to trade and investment must be created and sustained. It is pointless for SADC to pride itself with its vast natural resources whilst more than half of its population is languishing in extreme poverty. responsible for Economic Development to meet and consider an economic development initiative for the region; in July 1979 in Arusha, Tanzania, the Ministers of Economic Development drafted a Declaration paving the way for the SADC Committee, on 1 April 1980 in Lusaka, Zambia, the Lusaka Declaration (Southern Africa: Towards Economic Liberation) was adopted by the founding Members, Angola, Botswana, Zambia, Tanzania, Zimbabwe, Malawi, Namibia, Mozambique, Swaziland and Lesotho, paving the way for the establishment of the SADCC; on 17 August 1992 in Windhoek, Namibia, the Heads of State of SADCC Members signed a Declaration and Treaty establishing the SADC, which shifted the focus from co-ordination of developmental projects to a more complex task of integrating the economies of Member States; on 29 August 1994, in Gaborone, Botswana, South Africa acceded to the SADC Treaty, which accession was ratified in September 1994 whereupon South Africa became a Member; and on 9 March 2001 in Windhoek, Namibia, an Extraordinary Summit approved recommendations to restructure SADC to give effect to the change in focus of the new demands of regional integration of SADC and to efficiently and effectively realise the new objectives. 
THE SADC HISTORICAL OVERVIEW AND GENERAL BACKGROUND

SADC OBJECTIVES
SADC recognises the sovereignty of its Member States, but also acknowledges the need to promote co-operation amongst them in order to address the challenges of the dynamic and increasingly complex regional and global environments. The main objectives of SADC spelt out in Article 5 of the Treaty of the Southern African Development Community (SADC Treaty) are to: promote sustainable and equitable economic growth and socio-economic development that will ensure poverty alleviation with the ultimate objective of its eradication; enhance the standard and quality of life of the people of Southern Africa; support the socially disadvantaged through regional integration; promote common political values, systems and other shared values, which are transmitted through institutions that are democratic, legitimate and effective; consolidate, defend and maintain democracy, peace, security and stability; promote selfsustaining development on the basis of collective self-reliance, and the interdependence of Member States; achieve complementarity between national and regional strategies and programmes; promote and maximise productive employment and utilisation of resources of the region; achieve sustainable utilisation of natural resources and effective protection of the environment; strengthen and consolidate the long-standing historical, social and cultural affinities and links among the people of the region; combat HIV/AIDS or other deadly and communicable diseases; ensure that poverty eradication is addressed in all SADC activities and programmes; and mainstream gender issues in the process of community building. 30 The SADC Member States agree that issues of underdevelopment, exploitation, deprivation and poverty can only be overcome through economic co-operation and integration. The objectives of SADC are sought to be achieved through harmonising the political and socio-economic policies and plans of its Member States; encouraging the people of the region and their institutions to take initiatives to develop economic, social and cultural ties across the region, and to participate fully in the implementation of the programmes and projects of SADC; creating appropriate institutions and mechanisms for the mobilisation of requisite resources for the implementation of programmes and operations of SADC and its institutions; developing policies aimed at the progressive elimination of obstacles to the free movement of capital and labour, goods and services, and of the people of the region generally; promoting the development of human resources; promoting the development, transfer and mastery of technology; improving economic management and performance through regional co-operation; promoting the co-ordination and harmonisation of the international relations of its Member States; securing international understanding, co-operation and support, and mobilise the inflow of public and private resources into the region; and developing such other activities as Member States may decide in furtherance of the objectives of the SADC Treaty. 31 30 Article 5 (1) of the SADC Treaty. 31 Article 5 (2) of the SADC Treaty.
Looking at the objectives and aspirations of SADC, one cannot miss the running thread of regional integration and co-operation for economic development. Economic development is the pivot for achieving the goals and resolving the problems of the region. Economic development can never be detached from trade. Trade has become the main vehicle for economic development across the globe. 32 States want to trade in order to improve the lives and welfare of their people. Co-operation on issues of trade has always been of strategic importance. Conflicts in the earlier part of the 20 th century have shown how devastating the consequences of lack of co-operation in trade and economic development matters can be. 33 To achieve its objectives and implement its programmes, SADC has established a number of institutions. At the turn of the millennium SADC restructured itself, giving birth to more institutions and development plans. The SADC Treaty now provides for eight institutions, namely, the Summit of Heads of State or Government; the Organ on Politics, Defence and Security Co-operation; the Council of Ministers; the Integrated Committee of Ministers; the Standing Committee of Officials; the Secretariat; the Tribunal; 34 and the SADC National Committees. The Summit is empowered to create other institutions if necessary 35 and it in fact created the SADC Parliamentary Forum which is not provided for by the Treaty itself. These institutions play a critical role in the realisation of SADC's objectives. There cannot be any meaningful integration without strong institutions that drive the process. These institutions are therefore also important for the creation and sustaining of any process for the harmonisation of laws. Based on the experience in other regions, these institutions have the ability to foster integration and development if they are capacitated and supported with adequate resources and driven by political will.
TOWARDS A SADC COMMUNITY TRADE LAW
Internationally, there is much agreement that "conflicts and divergences arising from the laws of different states in matters relating to international trade constitute an obstacle to the development of world trade." 36 In fact, the challenges posed by legal diversity in cross-border trading have been identified since the medieval era, hence the development of a lex mercatoria. 37 In the 20th century, the establishment of The Hague Conference, the International Institute for the Unification of Private Law (UNIDROIT) and most importantly the United Nations Commission on International Trade Law (UNCITRAL) was primarily based on the realisation that legal diversity might be a serious barrier to international commercial transactions, whether at regional or global level.
This article submits that in southern Africa, diverse, fragmented, archaic and inaccessible, laws are major barriers to the free flow of goods in the region and therefore affecting both intra-regional and international trade as well as the attraction of foreign investment. 38 The membership of the SADC represents at least three main legal families, namely, those of English common law, Roman-Dutch law, and civil law origin. Each country, in turn, recognises various sources of law, including African customary laws, religious laws and constitutional law. Every country has its own legal system, its own system of legal thought, its own method of law-making, and its own process of judicial determination of disputes. 39 Although there is no empirical evidence showing the direct relationship between economic growth and harmonised trade laws in SADC, scholars argue that there is the potential for increased trade in a more harmonised system due to the predictability and accessibility of the laws applicable, among other things. "The law, being a vehicle for economic co-operation and development, is required to facilitate … growth; which is why with the need to increase international trade there has been a corresponding increase in the demand for legal coordination and harmonisation." 40 Although there is no single definition of what constitutes legal harmonisation, in practice, it can be understood to be the removal of discord, and the reconciliation of contradictory elements between the rules and effects of two legal systems, often by eliminating major differences. 41 The main essence of this harmonisation process in the context of international sales laws is that "... the effects of a type of transaction in one legal system are brought as close as possible to the effects of similar transactions under the laws of other countries." 42 A community trade law that harmonises the different national laws of the 15 SADC Member States would provide traders with a single law applicable to transactions in the region. It would not only assist intra-regional trade but also trade with parties from other regions, obviating the need for establishing the applicable law by means of conflict of laws rules, which are often difficult to apply and create the opportunity for forum shopping. 43 Moreover, it could address the issue of access to the law which is often a problem in the African context, increase legal clarity, certainty and predictability, and at the same time provide neutral and modern law. The harmonisation of laws in the SADC region will reduce the need for specialist legal services that often come at a huge cost. This effectively would reduce the transaction costs associated with doing business in the region. In turn, that would enhance the opportunities for Small and Medium-Sized Enterprises (SMEs) to access markets and promote competition. Reduction in transaction costs and an increase in competition could contribute to economic development and attract foreign direct investment, which are key factors for poverty alleviation through economic growth.
However, on the other hand, it must be noted that others have also argued that the importance of legal harmony within the new global era could be overstated. It has been suggested that, in a free market economy, the law is in itself a major tool for competiveness. Traders and investors must have the freedom to choose where to conduct their trade depending on the favourability of the jurisdictional laws. If a single applicable law is enacted for different countries, that choice is eliminated. 44 Secondly, harmonisation projects are generally established on the assumption that traders rank legal diversity as a real barrier to international trade. 45 It can be argued that the assumption that uncertainty and unpredictability are issues of concern for traders has not been adequately tested. There is a school of thought suggesting that cross-border flows are affected by other measures rather than by diverse trade laws; that is, traders do not rank legal diversity as a key determinant in choosing with whom to trade with. 46 Thirdly, the principle of party autonomy in contract laws makes harmonisation of trade laws somewhat illogical and unnecessary. Harmonisation instruments simply add to diversity through proliferation. 47 Fourthly, even if legal certainty and predictability are proved to be such important elements of international trade, it could be contended that harmonisation is not the only way, and also not the best way, to achieve it. Legal certainty and predictability could be achieved through creating awareness of the laws in the relevant investment destinations, for example, through scholarship and the adaptation of university curricula. 48 Fifth, it could be argued that diversity in itself is good and promotes competition because it affords investors an opportunity to choose the best amongst a host of competing legal regimes, and eventually the market will determine the best law. 49 Traders are not bound to trade with partners from legally unfavourable jurisdictions and can therefore factor the applicable law into their decision making process on which partners to trade with. Harmonised law thus dispenses with legal competition and can be regarded as a form of anti-competitive behaviour. 50 Despite arguments against legal harmonisation, various regions have found it an attractive option. SADC has many other issues on which to focus, such as, political development, peace and security in the region, as well as other serious concerns, such as, HIV and AIDS, high infant mortality rates, wars, political instabilities, and other factors which are major contributors to poverty and regional isolation. Should the region at this point in time be focussing on legal harmonisation, or rather concentrate on other pillars of regional integration? This article submits that there is no simple answer to this question. However, it is important to realise that the role of legal harmonisation is to facilitate trade. The increasing role of trade as a cornerstone of economic development which contributes towards poverty alleviation makes trade law reform indispensable. The benefits of a harmonised law of international trade outweigh the challenges that could arise. 51 In this respect, although legal harmonisation in SADC still faces certain challenges, the need for harmonised law is compelling. Apart from the diversity of legal cultures and traditions and the challenge posed by the diversity of languages and overlapping or multiple memberships of RECs, other challenges, such as, the significant absence of well-developed and efficient institutional arrangements to co-ordinate and facilitate the harmonisation of laws in SADC and the lack of resources and capacity to carry out and sustain the harmonisation process also pose significant challenges. However, the broader and long term needs of the region require some form of harmonisation of laws to be applied in the different Member States. 52 As Rabel has said in the context of international harmonisation:
To avoid these complications and to substitute a reasonably concise body of clear and simple written rules could not be a loss, and still less would it be a loss to have to consult only one law commented on by the courts and scholars of the world instead of innumerable different foreign legislations. 53 It is therefore a conclusion of this article that the point has been reached where the issue is no longer whether the harmonisation of laws should be achieved, but rather how it can be achieved. 54 Many of the challenges facing legal harmonisation can be counteracted by choosing an appropriate technique for the harmonisation of laws. 55 However, it is important that the method or technique used should always be determined by the prevailing circumstances in a region because the nature and level of harmonisation required in a particular area depend entirely upon its specific circumstances. 56 At this stage the question still remains: despite the compelling need for legal harmonisation in SADC, why has such harmonisation not been undertaken under the SADC Treaty framework?
The SADC Treaty empowers various institutions to carry out certain mandates for the attainment of its objectives. In order to achieve its objectives, among other things, SADC endeavours to "harmonise political and socio-economic policies and plans of Member States". 57 Article 6(1) also clearly states that "Member States undertake to adopt adequate measures to promote the achievement of the objectives of SADC, and shall refrain from taking any measure likely to jeopardise the sustenance of its principles, the achievement of its objectives and the implementation of the provisions of this Treaty." Article 21(1), furthermore, requires that all SADC Member States should "cooperate in all areas necessary to foster regional development and integration on the basis of balance, equity and mutual benefit" and Article 21(2) requires that Members States to "coordinate, rationalise and harmonise their overall macro-economic and sectoral policies and strategies, programmes and projects in the areas of co-operation" through the appropriate institutions. Whereas this sounds permissive and appears to allow SADC to take "all necessary measures", including legal harmonisation in trade matters, as one of the areas of co-operation, there does not seem to be any institution competent to make directly binding regional laws. Although instruments, such as, protocols can be adopted at regional level, these remain subject to acceptance at national level by responsible authorities. The current SADC legal and institutional framework does not vest, at least, any explicit authority in the Organisation to adopt binding legal instruments for direct application in the individual SADC Member States.
Article 10 of the Treaty provides that the SADC Summit as the supreme policy making body of SADC is responsible for the overall policy direction and control of the functions of SADC. 58 It empowers the Summit to adopt legal instruments to implement and attain the objectives of the Treaty. The Summit can also delegate this authority to the Council of Ministers or any other institution of SADC as it may deem appropriate. The Council of Ministers, under Article 11, has power to make recommendations to the Summit on any action aimed at attaining the objectives of the Community. 59 It has powers to define and add to the sectors of co-operation and allocate, to Member States, responsibility for co-ordinating sectorial activities, or re-allocate such responsibilities. Considering the fact that SADC is an "international organisation", 60 whose Members act in accordance with the principles of "sovereign equality", 61 and not a supranational organisation which would, to some extent, be inherently vested with some measure of authority over member countries, it cannot be argued that these powers and procedural mechanisms can be utilised in SADC to introduce a binding community law. 62 In an 57 Article 5 (2)(a) of the SADC Treaty. 58 Art 10 of the SADC Treaty. 59 Arts 11 (2) and (3) of the SADC Treaty. 60 Art 3 (1) of the SADC Treaty. 61 Article 4 (a) of the SADC treaty. The term "probably means sovereignty and equality, two generally recognized characteristics of the States as subjects of international law", see Kelsen H "The principle of sovereign equality of states as a basis for international organization" (1944) 53 Yale Law Journal 207 at 207. 62 However, Ndulo believes "these are important powers which can be used to further the harmonisation of law and trade practices within the Community." See Ndulo (1996) at 215. Wandrag R "Unification of international organisation, measures that have a bearing on member countries cannot simply be assumed since in these kinds of arrangements States retain a fair measure of independence and sovereignty. The other institutions find themselves in even less authoritative positions. The Secretariat comes only as close as "the co-ordination and harmonisation of the policies and strategies of Member States" and "submission of harmonised policies and programmes to the Council for consideration and approval." 63 The only form of binding legislative instrument provided for under the SADC Treaty is a protocol in terms of Article 22. In theory it would thus be possible to adopt a harmonised SADC law using the protocols route. At first glance this would seem to be the answer. However, the procedure for the adoption of protocols does not appear to vest superseding legislation making authority to the Summit. Moreover, this process does not seem to have been created for such a purpose. Protocols are not community law per se that is to apply directly to all Member States but rather function similarly to international agreements between contracting States. SADC Member States conclude such protocols as may be necessary in each area of co-operation, which spell out the objectives and scope of, and institutional mechanisms for, co-operation and integration.
Protocols are approved by the Summit on the recommendation of the Council and opened for signature and ratification. The effectiveness of the harmonisation instrument will therefore depend on the ease and speed with which it can be introduced and implemented both at the organisational level and in the Member States. A protocol only comes into operation upon ratification by two-thirds of the Member States, which is equal to ten SADC Member States at the moment. Protocols are only binding on the Member States that have ratified them and decisions on protocols are reserved only for those who are party thereto. Reservations are not allowed. Currently, this is the only way in which a binding instrument can be concluded under the SADC Treaty, which seems to be an unconvincing route for the harmonisation of trade laws. The fact that a protocol can come into effect when ratified by ten of the 15 States is further evidence that it cannot be used as a mechanism for creating harmony. Worse still, states that are not interested in the protocol can simply shy away from it. Although adoption by the Summit creates the expectation that the protocol will be ratified and come into force at some stage, this is not guaranteed. In fact, the ratification of SADC protocols is slow and takes time to come into effect but, most importantly, protocols generally do not receive ratification from all 15 Member States. 64 Southern African contract law" (2011) 13(3-4) European Journal of Law Reform 451 at 461 also concurs and submits that SADC institutions are sufficiently empowered by the SADC Treaty to successfully complete the process of the unification of contract laws. This conclusion is disputed. The manner in which SADC protocols are adopted and operationalised does not seem to have legal harmonisation in mind. It is also argued that SADC would not endeavour to further the harmonisation of laws simply by implication in this manner. Harmonisation of laws is therefore not, at least, a stated objective of SADC. 63 Article 14 of the SADC Treaty. 64 As at 13 August 2010, a compilation done by TRALAC available at http://www.tralac.org/wpcontent/blogs.dir/12/files/2011/uploads/SADC_LEGAL_INSTRUMENTS_INFORCE_23_JUNE_2010__-With due regard not only to the wording of the SADC Treaty but also considering the respect accorded the principle of state sovereignty under the SADC framework, it is argued that the current SADC framework does not, at least, make it an objective of SADC or impose an obligation on Member States to pursue the harmonisation of laws. In short, it is not possible to pursue effective binding approaches to legal harmonisation under SADC Treaty simply because the Treaty does not create an adequate framework for such harmonisation. For legal harmonisation to take place within a regional community there needs to be an adequate framework thereof. The objective to "harmonise policies and programmes" viewed in the context of other regional approaches, such as, the EAC and COMESA, can hardly be regarded as including legal harmonisation. This is logically correct considering that the SADC Treaty does not provide for specific mechanisms, such as, institutions and programmes, for such harmonisation. Institutions are not simply the names attached to them. For instance, most of the SADC institutions mirror those of the EAC, COMESA, OHADA and the European Union (EU) in name. However, as is often said, the devil is in the detail. Whereas institutions in these other regional organisations are empowered and capacitated by the founding treaties to enact and adopt regional laws that apply directly in member countries without the need for ratification, SADC institutions do not have the same authority. SADC institutions cannot attempt to enact community laws without at the same time acting ultra vires. There is therefore need to amend the SADC Treaty and create an enabling framework.
CREATING AN ENABLING LEGISLATIVE FRAMEWORK -AMENDING THE SADC TREATY
The SADC Summit has to date adopted binding and non-binding legal instruments in the form of protocols, declarations and guidelines using the powers vested in it by the SADC Treaty. An example relevant to legal harmonisation is that of the SADC Model Law on Electronic Transactions and Electronic Commerce 65 recently adopted by the SADC Ministers of Telecommunication, Post and ICT, which seeks to enhance electronic commerce in the region by improving and modernising national laws. This is an example of a soft law effort towards the harmonisation of laws, which shows that precedents for the harmonisation and facilitation of commerce already exist in SADC. However, such instruments lack any force. The ICT Model Law is a product of the International Trade Union (ITU) created for the SADC. The ITU claims that the Draft Model Law was "reviewed, discussed and validated by broad consensus by participants of the workshop organised in collaboration with CRASA and SADC _REVISED_13-08-2010.pdf (accessed 26 June 2014) shows that SADC Member States are reluctant to ratify Protocols. 65 The Model Law that was prepared by the International Telecommunication Union under the auspices of the project on the harmonisation of policies in Sub-Saharan Africa is available at: http://www.itu.int/en/ITU-D/Projects/ITU-EC-ACP/HIPSSA/Documents/FINAL%20DOCUMENTS/FINAL%20DOCS%20ENGLISH/sadc_model_law_e-transactions.pdf (accessed 16 June 2014).
Secretariats held in Gaborone, Botswana from 27 February to 3 March 2012" and "further adopted by the SADC Ministers responsible for Telecommunications, Postal and ICT at their meeting in Mauritius in November 2012". 66 This process and its role players who are mostly non-State actors show why there is no obligation on SADC states to adopt the principles of the Model Law. In any case, the Model Law itself does not impose any obligations. In reality, it was made for SADC, but not by SADC, though with some input from SADC actors, perhaps for legitimacy. It is simply available for those States that care to look at it in developing their national laws. Of course, in a new and emerging subject, such as, ICT law, some countries that are still lagging behind in this area will find the Model Law useful in developing their national laws, but that is not to say they will follow it, yet that is the crux of harmonisation. Thus, the usefulness of this approach, like any model laws drafted and adopted by non-state actors, is negligible. It is not binding and, worse still, not a community law created under the auspices of SADC. An amendment to the Treaty that would explicitly provide for legal harmonisation, the procedure for creating harmonised community laws, and the implementation mechanisms for that would provide greater legitimacy, clarity and urgency to the whole process. The OHADA, COMESA and EAC Treaties may present guiding examples in this regard. The Treaties explicitly make legal harmonisation an objective of these organisations. They provide for the process of adopting such laws and stipulate the overriding status of those laws vis-á-vis national laws. Thus, without an enabling supreme law, there can hardly be any meaningful legal harmonisation. The SADC Summit can effect these amendments in terms of Article 36 of the SADC Treaty. 67 Interestingly, the amendment of the SADC Treaty appears to be the easier decision that the Summit can make. Although Summit decisions are generally made by consensus, the Treaty can be amended by a three-quarters majority. 68 It seems therefore that the best route to address the issue once and for all is by amending the Treaty, which is the supreme law of SADC, so that the process of legal harmonisation can become one of the overall objectives of SADC, rather than attempting piecemeal harmonisation through protocols, which were arguably not designed for this purpose.
Of course the suggestion to amend the Treaty to create a binding system of legal harmonisation sounds impossible to reconcile with the experience of the SADC 66 See ITU acknowledgements attached to the Model Law available at: http://www.itu.int/en/ITU-D/Projects/ITU-EC-ACP/HIPSSA/Documents/FINAL%20DOCUMENTS/FINAL%20DOCS%20ENGLISH/sadc_model_law_e-transactions.pdf (accessed 16 June 2014). 67 Art 36 of the SADC Treaty provides that "an amendment of this Treaty shall be adopted by a decision of three-quarters of all the Members of the Summit and further that a proposal for the amendment of [the] Treaty may be made to the Executive Secretary by any Member State for preliminary consideration by the Council, provided, however, that the proposed amendment shall not be submitted to the Council for preliminary consideration until all Member States have been duly notified of it, and a period of three months has elapsed after such notification." 68 Article 10 (9) of the SADC Treaty requires Summit decisions to be taken by consensus whilst Art 36 (1) provides that a decision to amend the Treaty shall be adopted by three-quarters of all Members of the Summit.
Tribunal. The Campbell case 69 and the debacle around the SADC Tribunal portray SADC States as not willing to assume binding obligations. It creates an impression that SADC Member States are prepared to willy-nilly violate the obligations imposed on them under the SADC Treaty and other binding instruments. The demise of the SADC Tribunal also creates a further impression that there is consensus in SADC that agreements and State obligations are not important and can be disregarded at will. In that context, admittedly, it sounds absurd to create more rules in a rules-based system 70 that has failed. 71 However, perhaps the issues around the SADC Tribunal have also clouded scholarly judgement. Looking at how SADC has intervened in countries, such as, Zimbabwe, Lesotho and the DRC, to resolve conflicts, and the steps it took to restore order in Madagascar, including suspending the country's membership of the SADC, show that SADC also has another reputation that is less talked about. 72 Even in the context of the SADC Tribunal, Zimbabwe could not wantonly claim to be disregarding the Tribunal and SADC. Judging from the way SADC has been able to tackle some contentious issues, mainly around peace and security, there is reason to believe that such an attitude on the part of Zimbabwe would invite some form of sanctions by the regional body. Fortunately for Zimbabwe and unfortunately for those who do not agree with arguments raised against both the judgements and legitimacy of the SADC Tribunal, Zimbabwe found support from other Member States, for example former Tanzanian President, Mr Jakaya Kikwete, who pointed out that SADC had unknowingly created "a monster". 73 In this context, it must be observed that SADC Member States, and perhaps many sovereign States for that matter, would always want to limit the obligations they can undertake at international level where possible. However, where those obligations are clear and raise legitimate expectations, States generally want to maintain a reputation of compliance. 74 Therefore, limiting obligations or not creating them is not the best way to get around what appears to be the undermining of the rules-based system in SADC. A commendable approach would be to create clearly defined obligations under the Treaty that are enforceable by SADC itself. It should not be forgotten that SADC Member States are also parties to other binding international agreements, including harmonising projects, which means the argument that SADC Member States are reluctant to be bound by regional agreements might not be accurate.
The existing system of protocols fails in so far as it leaves Member States with an option of whether to ratify or not. The problem therefore is not one of disregarding obligations, but rather avoiding obligations. Once obligations have been assumed, in other words, once protocols are ratified, there have not been reports of wanton disregard of obligations that stem from them. An automatically binding system of legal harmonisation deriving its authority from the SADC Treaty, once established, creates unavoidable obligations. 75 This is where a directly binding community law beats optional protocols in as far as SADC is concerned.
Such a supranational community law should be directly binding on all Member States without the option of reservations and declarations in order to achieve maximum harmony. 76 The law making process should therefore follow the style of the EAC, COMESA or OHADA Uniform Acts which are adopted at regional level to automatically apply directly in Contracting States superseding any national law to the contrary. 77 Otherwise, national authorities delaying the adoption of the instrument could diminish the effectiveness of the community law. To address linguistic issues that might arise, the law must be drafted in all the official and working languages of SADC, namely, English, French and Portuguese. To emphasise: there should not be translations but rather, the instruments should be co-drafted in the different languages to ensure maximum conformity of the different texts in the various languages. The law must provide procedures for its regular review and possible revision or amendment so that it does not become a "static monument" as it loses touch with realities of the ever-changing trading environment.
Institutions also play a pivotal role in the creation and sustaining of a harmonised community law. Because a community law cannot be managed by one Member State alone, it needs some form of supranational institution to drive and monitor the process. Most of the relevant institutions are available within the current 74 "A list of factors that influences the reputational impact of a violation, therefore, should include the severity of the violation, the reasons for the violation, the extent to which other states know of the violation, and the clarity of the commitment. SADC institutional set up, albeit needing some degree of transformation. Transformation will thus target mainly the SADC Parliamentary Forum and the SADC Tribunal. At this stage the SADC Parliamentary Forum is "something of a talking shop", 78 with neither oversight of nor influence in the legislative processes in the SADC. The efforts to transform the SADC Parliamentary Forum should be accelerated. 79 The SADC Parliamentary Forum should be given legislative authority to deal with regional legislative matters, particularly community laws. The current pace of protocols and their lack of ratification show that there is a need for a regional parliament that enacts directly applicable community legislation from a regional level.
The current situation regarding the SADC Tribunal is somewhat disturbing, to say the least. The Tribunal is an integral part of SADC and should be strengthened to discharge its mandate rather than being elbowed aside by politicians. The current transformation of the Tribunal should take into consideration the role that it can play in the harmonisation of laws in SADC. Certainly, the fact that the Tribunal's jurisdiction will be streamlined to deal with disputes amongst States only 80 is a further cause for concern in this context. Traders in the private sector who use a harmonised community law are the ones that long for certainty. The Tribunal should be empowered to deal with disputes emanating both from State agreements and also uniform private law. The fear that citizens will drag their governments to the Tribunal as in the Campbell case 81 could be dispelled by giving the Tribunal jurisdiction for two distinct categories of disputes, namely State versus State disputes as already envisaged, and private person versus private person disputes dealing with harmonised private law.
Importantly, legal harmonisation can only properly be achieved in a system that respects the rule of law. SADC Member States should commit themselves to the rules they have agreed on and treat them as binding on them. They should, in other words, maintain and sustain the current rules-based system. The tendency to renege on regional obligations in the guise of preserving state sovereignty should end. SADC Member States should understand that regional intergovernmental organisations do not take away their national State sovereignty. Instead, by joining regional organisations, States relinquish part of that sovereignty to the supranational organisation in order to facilitate the achievement of regional goals. It has been noted in the Sutherland Report that: 78 Christiansen T "The European Commission: The European Executive between continuity and change" in Richardson J (ed) European Union: power and policy making (London: Routledge 2001) at 116. 79 The SADC Parliamentary Forum has taken upon itself to draft a Protocol on a SADC Parliament with legislative and oversight authority. This move is unprecedented because SADC protocols are generally prepared through the Secretariat, forwarded to the Council and then recommended to the Summit by the Council. It is not clear yet whether the Summit will adopt this Protocol. 80 Acceptance of almost any treaty involves a transfer of a certain amount of decisionmaking authority away from states, and towards some international institution. Generally this is exactly why "sovereign nations" agree to such treaties. They realise that the benefits of cooperative action that a treaty enhances are greater than the circumstances that exist otherwise. 82
CONCLUSION
In the end, it is important to note that business laws, and in particular trade laws, need to be harmonised to facilitate trade. To achieve that, SADC must create an enabling framework by amending the SADC Treaty to address a number of key issues. First, the amendment to the Treaty must make the harmonisation of laws one of the objectives of SADC. Secondly, it must provide for the procedures and mechanisms to adopt harmonised community laws that are directly applicable in Member States. Thirdly, it must reform the SADC Parliamentary Forum into a regional legislative body, which can enact laws that are directly applicable in Member States. Fourthly, other available institutions, such as, the SADC Tribunal, 83 must be adequately capacitated to ensure effective application and implementation of the harmonised law. However, all of this can only take place if the leadership in the region has the adequate political will to achieve harmonisation. As Ruppel points out, "without political will and good faith on the part of ... states to meet and comply with their obligations as spelt out in ratified treaties and conventions, economic regional integration is likely to remain a concept on paper." 84 It must be mentioned that the recommendations to amend the SADC Treaty and make further institutional reforms may sound far-fetched and unrealistic considering the knowledge of and arguments on the lack of political will in SADC. However, that is also, to some extent, half the story of the SADC and probably the aspect for which the SADC leadership is remembered the most. It must not, however, be forgotten that issues of transformation, institutional reform and Treaty amendment are not new for SADC. The Organisation has now transformed itself more than three times, from the Frontline States through SADCC to SADC, which was also comprehensively reformed at the turn of the millennium. Over the past 30 years, once every decade, SADC has, at least on paper, held some self-introspection to try and "meet the challenges of globalization." 85 Therefore, to the extent that they assist SADC to fully participate in the new globalised economy through facilitating international trade for economic growth, development and poverty alleviation, the recommendations to amend the SADC Treaty are realistic and may, within the wisdom of the SADC leadership, be considered for implementation where possible. 85 See Preamble to the SADC Treaty.
